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television firms. Those firms have relatively little incentive, for example, to make

programming choices designed to protect their local cable systems. Similarly, if

the Commission's proposed behavioral restrictions deter even large cable firms

from using non-CONUS orbital slots that might otherwise lie fallow, those

restrictions may prevent transactions that are economically beneficial.

In other respects, the Commission's proposals may not be strong enough.

They will still permit large cable firms to -control all of the channels at any of the

_three orbital slots most likely to be used for DBS semce. Although the proposed

behavioral restrictions are certainly aimed at some of the behaviors that could

occur, they cannot anticipate all forms of economically inefficient behaVior by

firms whose returns will be maximized by such behavior. To ensure that such

behavior does not occur, a structural solution is needed.

The Department believes that the Commission should adopt a simple

structural rule which prohibits cable firms above a specified size from owning,

controlling or using DBS channels in any of the three primary (1010 W, 1100 W,

and 119' W) full-CONUS orbital slots. The level at which such ownership, control

or use would be prohibited should be based upon the percentage of the nation's

cable subscribers whose cable service is controlled by the firm. When a

combination of cable firms seeks to own, control or use DBS cb~nnels, their

percentages of nationwide cable subscribers should be ageregated, because

collectively these firms will have essentially the same incentives as a single large

firm. The rule would govern all future acquisitions or uses of affected DBS
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channels, including acquisitions in both FCC auctions, purehues of stock or assets

of DBS firms, or other arrangements.

If the Co:mminion does adopt a structural rule, the rule should not prohibit

atreeted firms from bidding in auctions for DBa channels. Rather, it should

condition grant of the DBS permit to any successful bidder upon divestiture of

suflicient cable assets to bring the bidder into compliance with the rule. A

deaeDine, such-as 12 months from the date of grant, should be imposed.for ."

completion of this divestiture. As the MVPD market matures," moreover, the

Commission will want to reassess whether the rule remains appropriate.

In. The Commi_on 8Ilould Also Prohibit Diaeri.mination by Wholesale DBS
Providers that could Harm Competition in the Markets for MVPDs and
Video Promupming Vendors

In en 62 of its NPRM, the Commission seeks comment on whether it should

adopt rules requiring that wholesale DBS services provided to cable operators be

provided to competing MVPDs on nondiscriminatory terms and conditions. The

Department shares the Commission's concern that a wholesale DBS provider with

market power might harm competition in the MVPD market if that provider is

amnated with one or more MVPDs.2 In addition, the Department is concerned

..
2 The Departmeat also aclmowl..... the C"';aion's concern, as

.. articulated in " 61 ad 62 of the N'PItM, that a DRS provider could obtain a cost
advantage over rival DBS providers by oI'wiDI whol....e DBS service. A firm
that uses the same facilities and sa"tea to prcrti4Ie retail and wholesale DBa
serrice may indeed enjoy cost advantates over DBS fhmI that only sen retail.
The Department believes that such dual distriI.ution is efficient and
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that a wholesale DBS provider with market power and afftliated with one or more

prol'J'8mming vendors might also harm competition in the programming vendor

market. For these reuoDS, the Department recommends that the Commission

adopt a rule to protect against any BUch abuse of market power. This

recommendation is based upon analysis of the product market, the barriers to

entering that market, and upon the small number of potential entrants.

1. Product MIrU!

Wholesale DBS service involves the distribution to MVPDs of all or part of a

diJital DBS video programming stream, as opposed to marketing the DBS signal

directly to consumers.S MVPDs receiving such service presumably would continue

to purchase the actual programming from each programming vendor <.!&:. HBO)

and not from the wholesale DBS provider. The MVPD (or perhaps the

programming vendor) would instead pay the DBS provider for aggregating,

digitizing, compressing, encrypting and transmitting the video signals via satellite.

The provision of these services, as described below, may result in numerous

procompetitive. Neverthe1eH, if such a wIJele.ale DBa provider is aIDiated with
]Jl'OII'8D1IIli vendors it may be able to de)trive ita DBS rivals of the ability to
offer comparable wholesale lel"riee, with neptiYe CODMqUeDCe8 for competition in
the retail DBS market. The ne,.....t believes t1lat the Commission should
enact rules to prohibit wIleI.... D:B8 firma aEated with programmers from
denying rival wholesale DBS firms access to that programming.

3 Although analog DBS service, techDicaD,. speakinc, is POSS1"ble, the high coat
of DBS satellite transmission creates stroDi incentives for DBS operators to use
far more efficient digital prop-ammiDf sipals. The Department knows of no
prospective DBS operators that plan to offer service that is not digital.
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benefits for MVPDs.

Existing MVPD providers, seeking ways to offer their subscribers more

channels, may seek to employ digital compreSlion technology_ When eDIting

analog channels are converted to digital and compressed, as many as six times as

many channels might be accommodated within the same bandwidth. For cable

operators, digital compression allows expansion of the capacity of an existing

system without investing in a costly rebuild of existing cable Iines.·For MVPD

providers which must operate within a finite wavelength spectrum, such as

MMDS providers and potentially LMDS providers, digital compression may be the

only practical means to expand capacity. Digitizing and compressing analog

signals, however, is an extremely expensive process and it is unlikely that any but

the largest MVPDs could afford to perform it themselves. Thus, there may be no

adequate substitutes for the prepackaged digital video programming that MVPDs

will need.

A digital DBS provider might meet this need by choosing to sell its digital

signal wholesale to other MVPDs. Because such a provider already has performed

the work of aggregating, digitizing, compressing, encrypting and transmitting

video signals via satellite, its wholesale DBS service may be the most eflicient

means for other MVPDs to acquire digital signals. By making this critical supply
., .

more affordable, wholesale DBS service may enhance competition among MVPDs.

Although it is difficult to predict future demand in this market, various

publications have reported that many MVPDs are interested in
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purchasing wholesale DBS service."

Several aspects of the market for wholesale DBS services present barriers to

entry that will restrict the number of firms that can enter the market.

First, entering this market will be expensive and tecbnieally difticult. A

firm must build or purchase the ability to collect analog programming signals,

convert them to digital signals, digitally compress and encrypt them and uplink

them: to a satellite. Leasing transponders on a high-power DBS satellite, or

launching a proprietary satellite, is also a costly proposition. Put simply, any

entry in this market must be comprehensive and on a large scale. The high up­

front costs may make it more difficult for a firm to enter the market if it lacks a

preexisting base of DBS or cable subscribers.

Second, although retail DBS firms are those most likely to enter the

w~ol8laleDBS market, the number of these firms is severely limited by the small

number ofavailable DBS satellite slots. Only three DBS orbital locations, each

with 32 alloeated transponders, can cover the entire continental United States.

Because DBS providers will need to offer a large number of channels to

subscribers in order to compete effectively, transponder capacity will be a scarce

" ~ J.aL Kate Maddox, JIIIIl% Blectronic
Media, June 20,1994, at 3; Peter Lamherl;. == =TCr. Head.tn!l
in the Sky, Multichannel News, April 18, 1994, at 38.
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resource even if digital compression is used.s The total number of retail DBS

providers will therefore remain small.

Third, the first firm to provide wholesale DBS service could etVGY a

significant first mover advantage. This is because different DBS providers may

employ different encryption technologies, each requiring expensive set-top decoder

boxes unique to that technology. To the extent that incompatible technologies are

used, .the expense of purchasing decoder .boxes will tend to lock ·MYPDs· into their

initial wholesale DBS provider. This may diminish the base of potential

customers for any new entrant. MVPDs will want, moreover, to minimize the risk

of being stranded with an inventory of incompatible decoder boxes. For this

reason, MVPDs would probably favor the more established DBS providers as

demonstrated by a 8ubstantial existing subscriber base in retail DBS and in

aftDiated MVPDs. Conversely, a retail DBS provider may have difficulty

attracting MVPDs as wholesale customers if it has recently entered the retail

market or has a comparatively small subscriber base. Together, these factors

make it more likely that a firm, particularly the first mover, will be able to obtain

monopoly power in the wholesale DBS market.

Because finite transponder capacity and the requirement oflarge-scale

entry restrict the potential number ofDBS providers, only a handful of firms are

likely to be in the business of selling retail DBS. Each of these firms would face

.- barriers to entering the market for wholesale DBS service, especially if one firm

5 See discussion in Section I, supra.
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had already established itself in the matket.· For these reasons, the Department

concludes that there is a substantial UkeHhood that the market for wholesale DBS

service will be served by a monopolist tor the immediate future. Moreover, even if

other firms eventually enter, the market is likely to be very highly concentrated.

3. Competition Coneems

Concentration in the wholesale DBS market may impair competition in the .

distinct MVPD and video programminr markets. Moreover, to the extent that a

firm with market power in wholesale DBS is also afIlliated with either

programming vendors or MVPDs, additional incentives to abuse market power will

exist. A wholesale DBS provider with monopoly power would possess a

''bottleneck'' position in the chain of distribution, since it would provide the link

between programming vendors upstream and MVPDs downstream. If it offered

the only practical source of digital programming, such a provider could directly

exercise monopoly power against firms in downstream markets (i.e. cable, LMDS,

MMDS, SMATV, and other MVPDs) and in upstream markets (i.e. programming

vendors). The exercise of this market power would ultimately tend to result in

fewer options for consumers seeking to purchase subscription television,

diminished programming choices and higher prices.
..

An additional problem exists when a wholesale DBS provider with market

~. Indeed, 80 far only one firm, Tel, has publicly announced a clear intention
~rovidewholesale DBS service.
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power is also aftniated with one or morep~gvendors or with other

MVPDs. Such an association may create incentives to refuse to deal, or to deal on

discriminatory terms, with competing programming vendors or MVPDs. For

example, if a wholesale DBS provider were a""isted with a sports channel, it

might refuse to distribute the programming of a competing sports channel, or

might offer carriage only on discriminatory terms and conditions. By doing 80, the

__ firm would· use its market power in wholesale DBS to give its .affiliated-:-.. ~

programmer an advantage in distribution, allowing it to reach more subscribers

and inereaBe its revenue, ultimately benefitting the wholesale DBS provider itself.

In order to address these concems, the Department proposes that the

Commission adopt a Rule that would prevent discrimination by wholesale DBS

providers that are aftlIiated with other MVPDs or programming vendors. Such a

Rule should resemble the Commission's rules that prohibit discrimination by

MVPDs against programming vendors, 47 C.F.R. § 76.1301(c). The Department

believes that the Commission should extend this'principle ofnondiscrimjnation to

prevent wholesale DBS distributors from discriminating against MVPDs or

against video programming vendors.? The Department believes that the following

7 To the extent that a whol"'e DBS prvrider is aleo retail DBS provider, it
would fall under the delnition of "multicb-nel video propoamming distributor"
set forth in 47 C.F.It. § 76.100(e). A1tIIoaIh auch. a provider would be generally
subject to the non-discrimination rule estaIIaMd in § 78.1301(c), it is not clear
whether this section would encompass discrimination in the provision of wholesale
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language, coupled with an administrative review process, would adequately meet

these concerns:

(a) FiMDc1al interest. Now~eDR provider aMliated with
any MVPD or aay video P£Oll B' veMor sba11 require a ftDMcial
interest in &y MVPD as a 1br ....., of wholeeale DBS
service, nor sba1l lIllY who DBS provider require a financial
interest in any video programming vendor as a condition for carriage
on its wholesale DBS service.

. .. _r··- .:';'.,...

(b) Exclusive richta. No wholeeale DBS prcmder aftiliated with any
MVPD or any video prop'IIIIlIDiDc vendor Iha1l coerce or int1uence any video
p1"Ofl'8DUJ]iDg vendor to provide, or retaliate apinst such a vendor for
faiUn, to provide, exclusive rights against any other wholesale DBS
provider.'

(c) Discrimination. No wholesale DBS provider shall euple in conduct
the purpose or 6ct of which is to reItnin unreasonably (1) the ability of
an unaftUiated MVPD to compete fairly by discriminating in wholesale DBS
distribution on the basis of aftIliation or non-affiliation ofMVPDs in the
selection, terms or conditions for sale of wholesale DBS service, or (2) the
ability of an unaftiliated video programmin, vendor to compete fairly by
di.criminating in wholesale DBS carriage on the basis of atIliation or non­
af6liation of vendors in the selection, terms, or conditions for carriage of
video programming provided by such vendors.

As in the case of program aceeH, specific transactions should be exempted

from the Rule if the Commission determines that an exemption would be in the

public interest. In making its public interest determination, the Commission

should consider the impact of the transaction upon the types of concerns it
.,

identified in 47 C.F.R. § 76.1002(c)(4). Specift.caJly, the Commission should

DBS. In either case, § 76.1301(c) bars omy diaerbnination against procramming
vendors and not, as the Department considers desirable, against MVPDs as well.
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consider the effect of the transaction on the development of competition in the

MVPD and video programming markets, on the emergence of competitive non-

cable programminrdistribution technologies, on the attraction of capital

investment in the production and distribution of new programming, on the

diversity of programming in the MVPD market, and on the duration of the

transaction.

The Department believes that this proposed rule will provide important.

protections to competition in the markets for program vendors and MVPDs, if the

market for wholesale DBS service develops in the manner that seems likely today.

We also recognize, however, that predictions as to how these markets may evolve

are necessarily imperfect, in light of uncertainty about future changes in

technology and market forces. For that reason, we recommend that if the

Commission adopts the role proposed by the Department, it should also commit

itself to a reexamjnation of these issues within a reasonably short time frame, e.g.,

five years, in order to determine whether the public interest would best be served

by the continuation, modification, or elimination of the rule.

...

IV. Other Matters.

At ! 30 of the NPItM, the Commission proposes to eliminate rules which

permit DBS licensees to use DBS spectrum for non-DBS purposes, but only with

.~ substantial restrictions after the first license term. Instead the Commission

proposes a rule which would permit, without time limitation, use of some
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proportion of DBS capacity for non-DBS purposes. The Department supports the

Commission's general concept. In general, social welfare is maximized when users

of radio spectrum may seek the most economically efticient use of the SPeCtrum.

Licensees of DBS spectrum other than large cable firms are likely to find that

DBS service is indeed the use of DBS spectrum which maximizes their returns.

Thus, strict restrictions on use of DBS spectrum may not be necessary if the

Commission adopts a structural rule, such as the one proposed at Section II above,

to the extent that the rule governs use of DBS by large cable firms.

At ttl 42 of the NPRM, the Commission proposes to limit to 32 the number of

DBS channels a single entity may be assigned. In general, the Department

supports this proposal. A limit of 32 channels will allow a single party to

aggregate all the channels at a single orbita1s10t. Such an aggregation may

promote efficient use of the slot and thus promote MVPD competition. The

Department shares the Commission's concems, however, about allowing single

parties to acquire channels at more than one orbital slot. For practical reaSODB,

licensees of dift"erent channels at single orbital slots may seek to reach mutual

accommodations in their use of the slot. See 1)1 40 of the NPRM. A party with

channels at more than one slot will thus be in a position to exert substantial

influence over the use of several otherwise competitive DBS slots. For reasons

identified above, this concern would be particularly acute if the firm with channels

at more than one slot were also a large cable firm.

Finally, the Commission proposes, of course, to auction DBS spectrum that
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becomes available for assignment. The Department supports the concept of

auctions. In general, auctions will place spectrum in the hands of firms that place

the highest economic value on the license. Structural roles, as suggested above,

are an appropriate means of ensuring that a license will not be awarded to a firm

that values it, in substantial part, for anticompetitive reasons.

Respectfully submitted, -

Donald J. R sse11
Chief
Telecommunications Task Force

Antitrust Division
U.S. Deparbnent of Justice
555 4th Street, N.W.
Room 8104
Washington, D.C 20001
(202) 514-5621

November 20, 1995
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Deglaration of Jared I. lebbr»11_

I, Jared I. Abbruzzese, hereby declare, under the penalty of
perjury, the following:

1) I serve a. ChairJlan of TelQue8t venture., L.L.C. ("Te1oaa-t"),
a liaited liability ccmpany orc)aniled uncIer the laws of Delaware.
TelQu••t is a s..ll, privately-owned entrepreneurial cc:.pany that
intends to use direct broadca.t satellite ("DU") .-:vice to
provide _ller new entrants in the sub8cription television _rat
a new way to receive cOllPrehensive di9ital prowr-inq.
PrQ9r_iDCJ will also be sold directly frOll the satellite to an 18"
dish to consumers unable to receive the.e signals.

2) TelQu_t is presently owned entirely by private inve.tor••
When financin9 is c01lpleted, TelQu••t anticipates that it will be
65-85' owned by private inv••tor.; 10-25' owned by MMDS wirel...
cable Partners; 5' owned by 8JlP10y.e. and foraer sharebolders of
Diqital Broadband Applications Corp. ("DBAC"), and 5' owned by its
Canadian partner, with a minor portion of its equity owned by its
debt holders.

3) Bell Atlantic and NYNEX are not ..on9 TelQuest'. current
owners. In a February 14, 1996 letter, TelQu.st was in fact
notified by Bell Atlantic and NYIfEX jointly that they are, at this
ti.., uninterested in pursuing involv_nt with the TelQue.t
venture. Under certain circumstance., however, Bell Atlantic and
NYNEX could beCOll8 owners of a ••all, indirect intere.t in
TelQuest. CAl Wireless, Inc. ("CAl"), a publicly traded wirel..s
cable operator, has an option to purchase up to a 15' intere.t in
TelQuest thro\19h a purcha.e of the stock of one of it. partner••
The option expire. in June, 1996. Bell Atlantic and NYNIX have
purchased convertible preferred stock and warrants of CAl, but to
date, neither Bell Atlantic nor MYIfEX has exercised their warrants
or conversion rights. TelQU.st is in n89otiations with other
entities in which Bell Atlantic and/or HYNEX also have a minority
interest or warrants. If the.. transactions are fully consumaated,
the.. indirect intere.ts would -.aunt to le.s than l' of TelQu_t.
At aost, therefore, the ..xillWl ownership interest Bell Atlantic
and NYNIX could have directly or indirectly in TelQuest would be
less than 7', on a fUlly-diluted basis.

4) In addition to ay role with TelQu.st, I have extensive
entrepreneurial and ..naverial experience in the IIMDS wireless
cable industry. I currently serve as Chairaan and Chief Executive
Officer of CAl and Chairman of CS Wireless Sy.t... , Inc. ("CS").
CAl and CS are diversified MHDS wireless cable operators.

5) Wireless cable providers and other ...11 video delivery
companies have a present need for TelQue.t's service. MMDS
operators are currently consolidatinq and upgradinq their plant to

1
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-.ploy digital teclmolOfJY. other provid.r. that do not have
.xi.ting cabl. plant but tbat bav. adequat. infra.tructure, .uch as
indePendent telephone ca-panie. and utilitie., al.o bav. info~
.. of their int.rest in .ntering the video pr09ra_inq aarketplace.
TelQue.t has agr_nt. in principl. to offer TelQue.t'. low co.t,
ca.pr••••d digital satellite .ervice to two wirele.. cabl.
operator. and i. in IMMJOtiation. with other.. The TelQuest .ervic.
will provide th••e operator. with acce•• to national proqr_ing in
a coapr••••d digital fOrJlat, whicb would otberwi.e b. too cOlltly
for tbea to ace.... Th. T.1Qu..t .ervice will al.o perait these
operators to int8CJrate 100 national video channels with local
progr_ing within th.ir aarket and to extend th. reach of tbeir
aarket with a direct-to-boae (D'l'II) DBS s.rvice to hou.eholds where
physical line of sight impediments exist.

6) Despite tbe present need for TelQuest' s s.rvice, there is only
a ..all window of opportunity in which T.1Quest has to act. First,
TelQue.t must provide service by the end of 1996 in order to ...t
the digital c08Pre••ion requir..ent. of tho.e MMDS operators who
bave c01lJlitted to use TelQuest 's services. These operator.
currently serve approxiaately 275,000 cu.tOIlers and bave already
paid million. of dollars into the u.s. Treasury during the FCC's
wirele.s cable auction. However, tbey are still waiting for the
digitized cOllpre.sion capability with wbicb to provide their
services. Second, TelQue.t's venture is r.stricted by a s.all
window of opportunity for financing by the U. S• bond market.
TelQu••t's inve.tlleftt bankers have info~ TelQue.t that its
financing in the bigb-yield capital aarket .u.t occur prior to
AUCJWIt 1996. TelQu••t will be unable to generat. financing in this
market without the rcc's approval of our applications during this
time fr.... Without such financing, TelQuest will be forced to
c.ase operation by the end of 1996.

7) Assuaing this financinq tarqet is ..t, T.lQuest has the
financial qualifications for initiating the services it proposes.
Fund. raised for TelQuest throuqh capital market. and equity
contributions will cover all costs relatinq to TelQu.st's entrance
in the DBS market. Additional revenue source. will be g.nerated by
the provision of whole.ale digital service to I8IDS operators; the
sale of retail DBS service indirectly through MMDS affiliates who
elect to remain analog but de.ire more product offerings; the sale
of DBS service through traditional DBS strategies; and advertising
opportunities.

8) Pursuant to this bu.ine•• plan, TelQue.t and Tele.at Canada
("Tele.at") are proceeding with their soon-to-be-finalized v.nture
to use 22 tran.ponders on a hi91l-power satellite to be located at
91- W.L. to provide direct broadca.t .atellite ("DBS") service to
the u. S. domestic aarket. TelQu..t ' s original business plan
anticipated more than 22 tranaponders; however, the u.e of 22
transponders represents a co.proai.e _4e with Telesat in response
to Canadian needs outlined by their qovernment.

2



'9) 4ftI1'QatlW't ..... .,.l..-t 1l'ftt~ ....."'.a1111 ..1~.1 DGIftI'UMt1.._
toward the coat of constractl.. a .. _t:elll~e, IIObecIuled ~o be
launched at the enc:l of 1997. In "'ltlon, a~mt. for an
interill .atellite to be laancbed to 91- V.L. In 1:be tkil:'d ...rter
of 199' are in place. A $1,500,'" __ .....It rep i .. tJood
faith conai_ration for oar jolM .. .,.u. plan __ .... to
'1el..at. TelQueat .... Tel_t C*It:l... ~o work c1_ly wiUi tbird­
party satellite oOftllt.ruction o......i_ tor t:be oon8truction of a
.atellite to be used at the 91- V.L. orbital position.

10) It i. in furt1leraace of 1:Ia:.sea~b vitb 'l81_t tIlat
'1'elQQHt baa taken aertaln abpl ia t:be interMt of i:Ile __.stul
laUftCh of our vent.... '1'IIe8e.... :l.nclude a) tbe .evotiation of
&4Jr_nts with ... wire1... ...,le opantora tor D8I ..rvice; b)
the MCJotiation of the aC91ieitlon of DMC -- 1:be 1I01e prown.ll
.upplier for a avit.cbecl di91tal video network, an operator and.
int.,rator of a -.0-2 dilial inte9ration facility, and a
developer of .ub8criber ..........t and related aottware; c)
continued fteCJ0tlation. vith ~ent.i.l u.v.ators; and d) the
preparation of the upllnk and eart:h station apflicationa that are
the subject of this FCC proceedlnv, wbicb vere ....ltted to Telesat
for their review and co...nts prior to our filing.

11) If the FCC 9rants approval for theae applicationa, I, on
behalf of TelQuest, bereby undertab to reaearcll the f_ibility of
MrviciRCJ Alaska and Ravaii with 'til. faciliti.s it 1..... frca
Tel_t. Such efforts will o-.ly w:l.tb tile ...,rapbic covera,e
nMlUir_nts of Section 100.53 of the FCC'S rul.s, and. with Part 25
of the 1992 Cable Act.

12) Since TelQUe.t's initial ..r ...ent with 'l81..at, I bave been
told that lazy. u.s. t.l..-uaicatlona 0.....1_ bav. initiat.d
discussiona with Tel...t and 1xpr_Y\l, a ca.dian DftI 1icen8H.
Specifically, I l ••mad tbat ....ttar sat.llit. Corpora~ion

("EchOStar") contacted .1IP~.Vu aM .,.l...t dariftfJ the -.t:aua of
"'reb and April of this y_r and ot't.reel to provide BxprMllVu vith
a satellite at an ..rlier launch dat.e tban '1'el.....t in r.~urn for
BehoStar's eventual use of the 91- W.L. orbital position.

13) In addition, I bave alao a...n 1:014 tMt "11:.-.rta, Cbai~n
of lleI TeleCG__i_ti..., vitll __ta~i... t~ ...
Corporation, traveled to canada tile of April 20, 1"', to
talk to lICE, Inc. (BeB, throllIlb A1~, Inc. CNIl8 a _jority of
'l'el_at). Finally, 011 April 24, 1,t., I ,....1... a pbcme call tZ'Oll
lleI - In this pbone call, IleI e'" t I ~ a delay in tile
PeC's proce••inv of tile i l t ...11ca~i_. "'e
-998s tion .de by ':1 .,.. that if I to tile delay, IleI .i..t
- able to levera.. it..1f into a ..~ _rpininv poai1:ion wIth
Tel In an alternative deal in which 'l'elQu_t could be includad. I
refused MCI's offer.

3
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Consumer Project on TecbDololY
P.o. Box 19367, Wuhiqton, DC 20036

(202) 387·8030; http://www.essential.olJlcpt

April 16, 1996

The Honorable R.eecl Hundt
0Wmw1
Fcdatl Communicalions Commission
1919 M Street, N.W" lloom 814
Washington, D.C. 20554

RECEIVED

APR J 6. ''''
"-t.C'W_~ClfrerOFSlCIIt;:--

k EthoS/fir or Ta'i AtfIMJJ/s 10 Atpirr Ct/1IiIM DBS Orbit.1PDsitioN to mtlJwt in tbl U"itttl
SttltU

Dear Chlirman Hundt:

We ate wtiq to express our concern over reports that Ec*oSmr and TO an
seeJdDg IX) acquire COI:I.11'01 over a subsa.ntill number of fWl-CONUS DBS &equeades which
are assigned to the Canadian JOVemment, aDd co uk the FCC co te:'Vicw rules which concem
the impact ofbroadcascing to the United States !tom the Canadian DBS orbital positions.

In our eu1ieJ: April 5, 1996 letter (at.chmcnt), we exprcssccl concerns about effOrtS
by &hoStar to acquire frequencies now controlled by the Direct Broadcast SateDite
Cotpetauon-Oc1awuc, which would give EchoScu 90 out ofthe 256 DBS frequencies
available in the U.s, iJ1cka:Iiq 23 percent ofall US fuU-CONUS frequencies, and 43 percent
ofall US partial-CONUS Ercciualcics. We lIso spressed our coacenu about Tel or other
luge U.S. cable operators ICCiWrina DBS~, because this willlctd to too much
concentration of ownership in the market for able and DBS video propmming, hurting
C:Ot'isumers and unaffiUated progtammcrs.

VIe raise these COftCen11 apia, in a diffaent coacut, ACCOIdiDI to recent preas
:cports and Commilfion 6Jiaas, both EchoSw acd TO have =...in discussiOGS with
.firms that conuol fWl-eONUS DBS lrequcDcies which Me.,.. to the Canadian
government. Ifeither EchoSar or TO (or I4f other..OS cable operator such al Tunc­
Wsmer or U.S. Welt) is pamitted to obtain the Cmactit.c DBS frequencies to serve the U.S.
market. the FCC should conside: the impaa of such aetiot'i on concentra.tion in the U.S.
market.

In the case ofE.choSrar. consicler me~ of £uIl-eONUS lrequendes.
Cuzrcndy Bc:hoStar controls 22 of96 US W-eONUS~al lichoSw b aeekiDa to
~cquireor gain control over 32 ofthe 64 Canadian fWl-CONUS frequencies. This would



· .
"~

give EchoSmr contrOl over 54 ofthe 160 combined U.S. and Canadian £ul1.cONUS
frequencics. or about 34 pea:ent of the meal. t "

Ifpermitted, mese quisitiom ..mpBc:boSmr~ madcet power. As ."
noted in our eadil.t'1ette' uacI plet". EchoSw iltllohoi'" clitcuallions with TCl and
other Wp"re1ecommuaia1ioas ai-ts 1b000pouiWe1_......or~ letcline
ro even furrher concenDdoa. Vie arc alumed that such~s offrequencies 'Will
greatly diminish the tole ofDBS as a new competitor tO~ble television."" "

The Commission·can and shovld adcheal the impact oflxotdc:asda& to U.s. .
consumers from the C__ £rcqucacia. Spec:iflcdyt me COImDitIion should limit the
number olU.S. DBS frctt\JOftCies that lAY S- shouIcI be pamiad to own or control, so·
consumers will benefit &om more competition. hld in derem;ning those Umiut "me .
Commission should consider ownenhip or contrOl over the Canadian frequencies. if those
frequencies are used to broadcast to U.S. consumers.

Submitted: April 16. 1996.

]~esLove
/n'/ Jrcctor

.,-'

Consumer Project on Technology
PO Box 19367
Washington, DC 20036

cc: The HonorableJunes H. Que1lo
The Hononble Rachelle B. Chong
The Honorable Susan Ness

-"

".t "

1 AI noted in our earlier .... EchoSur is~ to iacrease iu ho.1clials ofU.S. panial­
CONUS frequencies &om 46 to 68, which would Fe EcboStar control over 43 percent of
U.S. pmial-CONUS &equencies

2
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Mr. J..r B. AW.'IIII'.
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Before the
FEDERAL COMl\fUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

TelQuest VENTURES, L.L.C.

For License for a Fixed
Transmit/Receive Earth Station
and Blanket License for
Receive-Only Earth Stations

)
)
) File Nos. 758-DSE-P/L-96
) 759-DSE-PIL-96
)
)
)
)

COMMENTS OF THE CABLE TELECOMMUNICATIONS ASSOCIATION

Submitted By

Stephen R. Effros
James H. Ewalt

CABLE TELECOMMUNICATIONS
ASSOCIATION

3950 Chain Bridge Road
P.O. Box 1005
Fairfax, VA 22030-1005
(703) 691-8875

April 26, 1996



Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

TelQuest VENTURES, L.L.C.

For License for a Fixed
Transmit/Receive Earth Station
and Blanket License for
Receive-Only Earth Stations

)
)
) File Nos. 758-DSE-P/L-96
) 759-DSE-P/L-96
)
)
)
)

CO:Ml\1ENTS OF THE CABLE TELECOMMUNICAnONS ASSOCIATION

The Cable Telecommunications Association ("CATA") hereby files these comments in

support of the above-captioned applications. CATA is a trade association representing

owners and operators of cable television systems servicing approximately 80 percent of the

nation's more than 66 million cable television subscribers. CATA is filing on behalf of its

members who would be directly affected by the action of the International Bureau in this

matter. CATA's mandate from the industry, along with vigorous public advocacy of general

industry positions and goals, is to assure that the particular difficulties and circumstances of

smaller cable systems are adequately considered in the legislative and regulatory process.

Even before passage of the Telecommunications Act of 1996, it was clear that only

the larger cable television systems would be able to afford to compete in a world of digitally

compressed video services. The new law, predictably, has already fostered new

combinations of larger telecommunications companies, many of which intend to use their

considerable economic leverage to provide multiple channels of digitally compressed


